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DEPARTMENT OF LABOR RELEASES RULE UPDATING THE REGULATIONS DEFINING AND DELIMITING THE EXEMPTIONS FOR “WHITE COLLAR” EMPLOYEES

May 24, 2016

On May 18, the Department of Labor (DOL) announced its final rule updating the Fair Labor Standards Act (FLSA) exemptions for “white collar” employees. The final rule raises the minimum salary threshold for white collar employees to be exempt from the FLSA overtime requirements and changes the minimum salary for highly compensated employees (HCE). The final rule will go into effect on December 1, 2016. 

New Overtime Exemption Standards

The FLSA created an exemption for executive, administrative, and professional employees (EAP) based on the premise that these types of workers typically earn salaries well above the minimum wage and have other fringe benefits, greater job security, and better opportunities for advancement. For the exemption to apply, the employee must satisfy both a salary level test and a duties test. The salary level test was last updated in 2004 and required employees to make $23,660 annually or $455 per week. In July 2015, DOL proposed raising this standard to double the current amount and in the final rule set salary level test threshold at $47,476 annually or $985 per week. This number is equal to the 40th percentile of earnings of full-time salaried workers in the lowest-wage Census region. The final rule also raises the salary for HCE from $100,000 annually to $134,004, equal to the 90th percentile of full-time workers nationally. The HCE salary was raised to avoid the unintended exemption of clearly non-EAP employees that work in high-wage areas such as secretaries in New York City. 

DOL included a mechanism to automatically update the salary and compensation thresholds by maintaining the fixed percentiles noted above. These updates will occur every three years and the first will take effect on January 1, 2020. DOL will publish the updated rates in the Federal Register at least 150 days before their effective date. For the first time, employers will also be able to include nondiscretionary bonuses, incentives, and commissions up to 10 percent of the required salary level from the standard EAP exemption. Employers must also pay those amounts on a quarterly or more frequent basis. 

DOL is not making specific proposals to modify the standard duties tests under current regulations. Though DOL sought comments on changes to the test in the proposed rule, it declined to take any further steps. DOL suggested that the changes to the salary level already included in the final rule will address many of the concerns raised about the duties test. Additionally, no new examples will be added to the regulations. The duties test states that if an employee’s primary duty is managerial, professional, or administrative he or she will be exempt. The test varies slightly for each of the EAP categories but all require the exercise the discretion and judgment. HCE must perform at least one of the duties in the standard tests. 



Impact for Employers

DOL estimates that 4.2 million currently exempt workers will now be entitled to minimum wage and overtime protections under the FLSA. Approximately 65,000 currently exempt HCE employees will also now be eligible for FLSA protections. Employers will need to consider the needs of their business and how the new regulations may affect their current employee pay structure. They will have to act by December 1 to ensure employees are properly classified under FSLA. 

For more information about these issues, please contact Williams & Jensen. 
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